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Procedure to Obtain Discovery

This section lays out in roughly chronological order the procedures for obtaining
discovery from the State. (For a discussion of discovery of records from third parties, see
infra § 4.6A, Evidence in Possession of Third Parties.) Discovery is necessarily a fluid
process, however, and may vary in each case.

A. Goals of Discovery

Defense counsel should keep two goals in mind in pursuing discovery. The foremost
goal, of course, is to obtain information. Among other things, information gained in
discovery may provide leads for further investigation, support motions to suppress or for
expert assistance, help counsel develop a coherent theory of defense, and eliminate
unwelcome surprises at trial. In extremely rare instances, defense counsel may not want
to pursue discovery to avoid educating the prosecution or triggering reciprocal discovery
rights. See infra § 4.8, Prosecution’s Discovery Rights. In the vast majority of cases,
however, the benefits of aggressive discovery outweigh any drawbacks.

A second, but equally important, goal is to make a record of the discovery process that
will provide a basis at trial for requesting sanctions for violations. Although informal
communications with the prosecutor or law enforcement officers may be effective in
obtaining information, they may not support sanctions should the State fail to reveal
discoverable information.

B. Preliminary Investigation
Discovery begins with investigation (study of charging documents and other materials in

the court file, interviews of the client, witnesses, and officers, visits to crime scene, etc.).
Preliminary investigation enables counsel to request specific information relevant to the
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case in addition to making a general request for discovery.
C. Preserving Evidence for Discovery

As a matter of course, counsel may want to make a motion to preserve evidence that the
State may routinely destroy or use up in testing. The motion would request generally that
the State preserve all evidence obtained in the investigation of the case and would request
specifically that the State preserve items of particular significance to the case. Such a
motion not only helps assure access to evidence but also may put the defendant in a better
position to establish a due process violation and to seek sanctions if the State loses or
destroys evidence. See infra § 4.6C, Lost or Destroyed Evidence. Sample motions for
preservation of evidence can be found on IDS’s Forensic Resources website.

Types of evidence that may be a useful object of a motion to preserve, with statutory
support, include:

¢ Rough notes of interviews by law-enforcement officers, tapes of 911 calls, and other
materials that may be routinely destroyed. (G.S. 15A-903(a)(1)a. requires the State to
provide the defense with investigating officers’ notes, suggesting that the State must
preserve the notes for production. See also G.S. 15A-903(c) (requiring law
enforcement agencies to provide the prosecutor with their complete files); G.S. 15A-
501(6) (to same effect).)

e Drugs, blood, and other substances that may be consumed in testing by the State.
(G.S. 15A-268 requires the State to preserve “biological evidence,” including blood
and other fluids. See infra § 4.4F, Biological Evidence.)

e (.S.20-139.1(h) requires preservation of blood and urine samples subject to a
chemical analysis for the period of time specified in that statute and, if a motion to
preserve has been filed, until entry of a court order about disposition of the evidence.

e Other physical evidence. (G.S. 15-11and G.S. 15-11.1 require law enforcement to
maintain a log of and “safely keep” seized property.)

Counsel may make a motion to preserve evidence even before requesting discovery of the
evidence, and in many cases good reason will exist to do so. If time is of the essence in a
felony case, counsel may need to make the motion in district court, before transfer of the
case to superior court. See State v. Jones, 133 N.C. App. 448 (1999) (district court has
jurisdiction to rule on preliminary matters before transfer of a felony case to superior
court; court could rule on motion for medical records), aff’d in part and rev’d in part on
other grounds, 353 N.C. 159 (2000). The superior court also may have the authority to
hear the motion in a felony case that is still pending in district court. See State v. Jackson,
77 N.C. App. 491 (1985) (court notes jurisdiction of superior court before indictment to
enter commitment order to determine defendant’s capacity to stand trial).

D. Requests for Discovery
Need for request for statutory discovery. To obtain discovery of the information

covered under G.S. 15A-903, the defendant first must serve the prosecutor with a written
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request for voluntary discovery. A written request is ordinarily a prerequisite to a motion
to compel discovery, discussed in E., below. See G.S. 15A-902(a); State v. Anderson, 303
N.C. 185 (1981), overruled in part on other grounds by State v. Shank, 322 N.C. 243
(1988). The court may hear a motion to compel discovery by stipulation of the parties or
for good cause (G.S. 15A-902(f)), but the defendant does not have the right to be heard
on a motion to compel without a written request.

Practice note: File your request for voluntary discovery with the court, with a certificate
of service showing that you served it on the prosecutor within the required time period
for requesting voluntary discovery. Doing so may prevent later disputes over whether you
complied with the statutory requirements. See KLINKOSUM at 154-55 (recommending this
approach). Some attorneys submit a combined discovery request and motion for
discovery, requesting that the prosecution voluntarily comply with the request and, if the
prosecution fails to do so, asking the court to issue an order compelling production. /d. at
155, A sample combined request and motion may be available on the IDS website,
www.ncids.org.

In some counties, the prosecutor’s office may have a standing policy of providing
discovery to the defense without a written request. Even if a prosecutor has such a policy,
defense counsel still should make a formal request for statutory discovery. If the
defendant does not make a formal request, and the prosecution fails to turn over materials
to which the defendant is entitled, the defendant may not be able to complain at trial. See
State v. Abbott, 320 N.C. 475 (1987) (prosecutor not barred from using defendant’s
statement at trial even though it was discoverable under statute and not produced before
trial; open-file policy no substitute for formal request and motion). But cf. State v. Brown,
177 N.C. App. 177 (2006) (in absence of written request by defense or written agreement,
voluntary disclosure by prosecution is not deemed to be under court order; however,
court notes that some decisions have held prosecution to requirements for court-ordered
disclosure where prosecution voluntarily provides witness list to defense); United States
v. Cole, 857 F.2d 971 (4th Cir. 1988) (prosecutors must honor informal discovery
arrangement and, for violation of arrangement, trial court may exclude evidence under
Federal Rule of Evidence 403 [comparable to North Carolina’s Evidence Rule 403] on
the ground of unfair prejudice and surprise); see also Strickler v. Greene, 527 U.S. 263
(1999) (defendant established cause for failing to raise Brady violation in earlier
proceedings where, among other things, defendant reasonably relied on prosecution’s
open-file policy); United States v. Spikes, 158 F.3d 913 (6th Cir. 1998) (court may
impose sanctions, including suppression of evidence and dismissal of charges in
egregious cases, for prosecution’s failure to honor agreement not to introduce certain
evidence).

If the parties have entered into a written agreement or written stipulation to exchange
discovery, counsel need not make a formal written request for statutory discovery. See
G.S. 15A-902 (a) (written request not required if parties agree in writing to comply
voluntarily with discovery provisions); see also State v. Flint, 199 N.C. App. 709 (2009)
(recognizing that written agreement may obviate need for motion for discovery but
finding no evidence of agreement); John Rubin, 2004 Legislation Affecting Criminal Law

NC Defender Manual, Vol. 1 Pretrial


http://www.ncids.org/
https://www.sog.unc.edu/sites/www.sog.unc.edu/files/reports/aoj200406.pdf

Ch. 4: Discovery (Apr. 2021)

and Procedure, ADMINISTRATION OF JUSTICE BULLETIN No. 2004/06, at 3—4 (Oct. 2004)
(noting that one of purposes of provision was to clarify enforceability of standing
agreements such as in Mecklenburg County, where public defender’s office and
prosecutor’s office entered into agreement to exchange discovery without a written
request). Generally, as a matter of best practice, counsel should generate and serve on the
prosecutor a written request for discovery in all cases.

If the defendant makes a written request for discovery (and thereafter the prosecution
either voluntarily provides discovery or the court orders discovery), the prosecution is
entitled on written request to discovery of the materials described in G.S. 15A-905. See
G.S. 15A-905(a), (b), (c) (providing that prosecution has right to discovery of listed
materials if the defense obtains “any relief sought by the defendant under G.S. 15A-
903”). Ordinarily, the advantages of obtaining discovery from the State will far outweigh
any disadvantages of providing discovery to the State. For a further discussion of
reciprocal discovery, see infra § 4.8, Prosecution’s Discovery Rights.

Practice note: The defendant is not required to submit a request for Brady materials
before making a motion to compel discovery. Requests for statutory discovery commonly
include such requests, however, and judges may be more receptive to discovery motions
when defense counsel first attempts to obtain the discovery voluntarily. The discovery
request therefore should include all discoverable categories of information, including the
State’s complete files under G.S. 15A-903, other statutory categories of information, and
constitutional categories of information. The discovery request should specify the items
within each category, described further in subsequent sections of this chapter.

Timing of request. Under G.S. 15A-902(d), defense counsel must serve on the prosecutor
a request for statutory discovery no later than ten working days after one of the following
events:

e If the defendant is represented by counsel at the time of a probable cause hearing, the
request must be made no later than ten working days after the hearing is held or
waived.

e If the defendant is not represented by counsel at the probable cause hearing, or is
indicted (or consents to a bill of information) before a probable cause hearing occurs,
the request must be made no later than ten working days after appointment of counsel
or service of the indictment (or consent to a bill of information), whichever is later.

G.S. 15A-902(f) may provide a safety valve if defense counsel fails to comply with the
time limits for statutory discovery. It allows the court to hear a motion for discovery on
stipulation of the parties or upon a finding of good cause.

Practice note: Because the deadlines for requesting statutory discovery are relatively
early, counsel should set up a system for automatically generating and serving statutory
discovery requests in every case.
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E. Motions for Discovery

Motion for statutory discovery. On receiving a negative or unsatisfactory response to a
request for statutory discovery, or after seven days following service of the request on the
prosecution without a response, the defendant may file a motion to compel discovery. See
G.S. 15A-902(a). Ordinarily, a written request for voluntary discovery or written
agreement to exchange discovery is a prerequisite to the filing of a motion. /d. The
motion may be heard by a superior court judge only. See G.S. 15A-902(c).

If the prosecution refuses to provide voluntary discovery, or does not respond at all, the
defendant must move for a court order to trigger the State’s discovery obligations. See
State v. Keaton, 61 N.C. App. 279 (1983) (when voluntary discovery does not occur,
defendant has burden to make motion to compel before State’s duty to provide statutory
discovery arises).

If the prosecution has agreed to comply with a discovery request, a defendant is not
statutorily required to file a motion for discovery. Once the prosecution agrees to a
discovery request, discovery pursuant to that agreement is deemed to have been made
under an order of the court, and the defendant may obtain sanctions if the State fails to
disclose discoverable evidence. See G.S. 15A-902(b); G.S. 15A-903(b); State v.
Anderson, 303 N.C. 185, 192 (1981) (under previous statutory procedures, which are
largely the same, if prosecution agrees to provide discovery in response to request for
statutory discovery, prosecution assumes “the duty fully to disclose all of those items
which could be obtained by court order”), overruled in part on other grounds by State v.
Shank, 322 N.C. 243 (1988); see also State v. Castrejon, 179 N.C. App. 685 (2006)
(defendant apparently requested discovery pursuant to prosecutor’s open-file policy and
did not make written request for discovery and motion; defendant therefore was not
entitled to discovery); State v. Brown, 177 N.C. App. 177 (2006) (in absence of written
request by defense or written agreement, voluntary disclosure by prosecution is not
deemed to be under court order; however, court notes that some decisions have held
prosecution to requirements for court-ordered disclosure where prosecution voluntarily
provides witness list to defense).

Nevertheless, counsel may want to follow up with a motion for discovery. Obtaining a
court order may avoid disputes over whether the prosecution agreed to provide discovery
and thereby assumed the obligation to comply with a discovery request. The hearing on a
discovery motion also may give counsel an opportunity to explore on the record the
prosecution’s compliance.

A motion for statutory discovery should attest to the defendant’s previous request for
discovery and ask that the court order the prosecution to comply in full with its statutory
obligations. See State v. Drewyore, 95 N.C. App. 283 (1989) (suggesting that defendant
may not have been entitled to sanctions for prosecution’s failure to disclose photographs
that were discoverable under statute because motion did not track statutory language of
former G.S. 15A-903(d)). If counsel learns of additional materials not covered by the
motion, counsel should file a supplemental written motion asking the court to compel
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production. See generally State v. Fair, 164 N.C. App. 770 (2004) (finding under former
statute that oral request for materials not sought in earlier written discovery motion was
insufficient). [In Fair, counsel learned of additional materials and made an oral request
for them only after a voir dire of a State’s witness at a hearing on counsel’s written
discovery motion, held by the trial court immediately before trial. The appellate court’s
requiring of a written motion in these circumstances seems questionable, but the basic
point remains that counsel should fashion a broad request for relief in the written motion
and, when feasible, should follow up with a supplemental written motion upon learning
of materials not covered by the motion.] For additional types of relief, see infra § 4.2G,
Forms of Relief, and § 4.2J, Sanctions.

As with other motions, the defendant must obtain a ruling on a discovery motion or risk
waiver. See State v. Jones, 295 N.C. 345 (1978) (defendant waived statutory right to
discovery by not making any showing in support of motion, not objecting when court
found motion abandoned, and not obtaining a ruling on motion).

Practice note: Motions for statutory discovery commonly include a request for Brady
evidence. Although the prosecution has the obligation to disclose Brady evidence without
a request or motion (see infra § 4.5G, Need for Request), the motion reinforces the
prosecution’s obligation. As with motions for statutory discovery, as you learn more
about the case, you may want to file additional motions specifying additional information
you need and have not received.

Be sure to state all constitutional as well as statutory grounds for discovery in your
motion. See State v. Golphin, 352 N.C. 364, 403—04 (2000) (defendant’s discovery
motion did not allege and trial court did not rule on possible constitutional violations;
court therefore declines to rule on whether denial of motion was violation of federal or
state constitutional rights). For an overview of the constitutional grounds for discovery,
see supra § 4.1B, Constitutional Rights.

F. Hearing on Motion

Hearings on discovery motions often consist of oral argument only. Defense counsel
should use this opportunity to explore on the record the prosecution’s compliance with its
discovery obligations. In some instances, counsel may want to subpoena witnesses and
documents to the motion hearing. Examination of witnesses (such as law-enforcement
officers) may reveal discoverable evidence that the State has not yet disclosed. For a
discussion of the use of subpoenas for pretrial proceedings, see infra § 4.7, Subpoenas.

G. Forms of Relief

In addition to asking the court to order the prosecution to provide the desired discovery,
defense counsel may want to seek the following types of relief.

Deadline for production. The discovery statutes set some deadlines for the State to
produce discovery. See G.S. 15A-903(a)(2) (State must give notice of expert witness and
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furnish required expert materials a reasonable time before trial); G.S. 15A-903(a)(3)
(State must give notice of other witnesses at beginning of jury selection); G.S. 15A-
905(c)(1)a. (if ordered by court on showing of good cause, State must give notice of
rebuttal alibi witnesses no later than one week before trial unless parties and court agree
to different time frames).

The statutes do not set a specific deadline for the State to produce its complete files,
which is the bulk of discovery due the defendant, but the judge may be willing to set a
deadline for the prosecution to provide discovery. See G.S. 15A-909 (order granting
discovery must specify time, place, and manner of making discovery). When setting a
discovery deadline, the judge also may be willing to enter an order precluding the
prosecution from introducing discoverable evidence not produced by the deadline. See,
e.g., State v. Coward, 296 N.C. 719 (1979) (trial court imposed such a deadline),
overruled in part on other grounds by State v. Adcock, 310 N.C. 1 (1984); State v. James,
182 N.C. App. 698, 702 (2007) (trial court set deadline for State to produce discovery
and excluded evidence produced after deadline).

Defense counsel also may file a motion in limine before trial requesting that the judge
exclude any evidence that has not yet been produced. See, e.g., State v. McCormick, 36
N.C. App. 521 (1978) (trial court granted in limine motion excluding evidence not
produced in discovery unless prosecution obtained court’s permission).

Retrieve and produce information from other agencies involved in investigation or
prosecution of defendant. If defense counsel believes that discoverable evidence is in
the possession of other agencies involved in the investigation or prosecution of the
defendant, such as law enforcement, counsel can ask the court to require the prosecutor to
retrieve and produce the evidence. Although the prosecutor may not have actual
possession of the evidence, he or she is obligated under the discovery statutes and
constitutional requirements to obtain the evidence. For a further discussion of the
prosecution’s obligation to obtain information from affiliated entities, see infra § 4.3B,
Agencies Subject to Disclosure Requirements (statutory grounds) and § 4.5H,
Prosecutor’s Duty to Investigate (constitutional grounds).

If it is unclear to counsel whether the prosecution has the obligation to obtain the
information from another entity, counsel may make a motion to require the entity to
produce the records or may make a motion in the alternative—that is, counsel can move
for an order requiring the prosecution to obtain and turn over the records or, in the
alternative, for an order directing the agency to produce the records. See infra § 4.6A,
Evidence in Possession of Third Parties.

Item-by-item response. The judge may be willing to require the prosecution to respond
in writing to each discovery item in the motion, compelling the prosecution to examine

each item individually and creating a clearer record.

In camera review. If counsel believes that the prosecution has failed to produce
discoverable material, counsel may ask the judge to review the material in camera and
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determine the portions that must be disclosed. See, e.g., infra § 4.5J, In Camera Review
and Other Remedies (discussing such a procedure to ensure compliance with Brady).

H. Written Inventory

In providing discovery, the prosecution may just turn over documents without a written
response and without identifying the materials produced. To avoid disputes at trial over
what the prosecution has and has not turned over, counsel should review the materials,
create a written inventory of everything provided, and serve on the prosecutor (and file
with the court) the inventory documenting the evidence produced. The inventory also
should recite the prosecutor’s representations about the nonexistence or unavailability of
requested evidence. Supplemental inventories may become necessary as the prosecution
discloses additional evidence or makes additional representations. A sample inventory is
available in the Adult Criminal Motions section of the IDS website..

I. Continuing Duty to Disclose

If the State agrees to provide discovery in response to a request for statutory discovery, or
the court orders discovery, the prosecution has a continuing duty to disclose the
information. See G.S. 15A-907; State v. Cook, 362 N.C. 285 (2008) (recognizing duty
and finding violation by State’s failure to timely disclose identity and report of expert
witness); State v. Jones, 296 N.C. 75 (1978) (recognizing that prosecution was under
continuing duty to disclose once it agreed to provide discovery in response to request,
and ordering new trial for violation); State v. Ellis, 205 N.C. App. 650 (2010 (recognizing
duty). The prosecution always has a duty to disclose Brady evidence, with or without a
request or court order. See infra § 4.5G, Need for Request.

J. Sanctions

Generally. Under G.S. 15A-910, the trial court may impose sanctions for the failure to
disclose or belated disclosure of discoverable evidence. The sanctions, in increasing order
of severity, are:

an order permitting discovery or inspection,

a continuance or recess,

exclusion of evidence,

mistrial, and

dismissal of charge, with or without prejudice.

G.S. 15A-910(a) also allows the court to issue any “other appropriate orders,” including
an order citing the noncomplying party for contempt. See also “Personal sanctions,”
below, in this subsection J. The court must make specific findings if it imposes any
sanction. See G.S. 15A-910(d); cf. State v. Ellis, 205 N.C. App. 650 (2010) (noting that
trial court is not required to make specific findings that it considered sanctions in denying
sanctions; transcript indicated that trial court considered defendant’s request for
continuance and that denial of continuance was not abuse of discretion).
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Showing necessary for sanctions. At a minimum, the defendant must do the following to
obtain sanctions against the prosecution: (1) show that the prosecution was obligated to
disclose the evidence (thus, the importance of making formal discovery requests and
motions); (2) show that the prosecution violated its obligations (thus, the importance of
making a record of the evidence disclosed by the prosecution); and (3) request sanctions.
See State v. Alston, 307 N.C. 321 (1983) (defendant failed to advise trial court of
violation and request sanctions; no abuse of discretion in trial court’s failure to impose
sanctions).

G.S. 15A-910(b) requires the court, in determining whether sanctions are appropriate, to
consider (1) the materiality of the subject matter and (2) the totality of circumstances
surrounding the alleged failure to comply with the discovery request or order. See also
State v. Dorman, 225 N.C. App. 599 (2013) (reversing order excluding State’s evidence
because order did not indicate court’s consideration of these two factors).

Appellate decisions (both before and after the enactment of G.S. 15A-910(b) in 2011)
indicate that various factors may strengthen an argument for sanctions, although none are
absolute prerequisites. Factors include:

e Importance of the evidence. See State v. Walter Lee Jones, 296 N.C. 75 (1978)
(motion for appropriate relief granted and new trial ordered for prosecution’s failure
to turn over laboratory report bearing directly on guilt or innocence of defendant); In
re A.M., 220 N.C. App. 136 (2012) (ordering new trial for trial court’s failure to allow
continuance or grant other relief; State disclosed new witness, the only eyewitness to
alleged arson, on day of adjudicatory hearing).

e Existence of bad faith. See State v. McClintick, 315 N.C. 649, 662 (1986) (trial judge
“expressed his displeasure with state’s tactics” and took several curative actions);
State v. Jaaber, 176 N.C. App. 752, 756 (2006) (State took “appreciable action” to
locate missing witness statements; trial court did not abuse discretion in denying
mistrial).

e Unfair surprise. See State v. King, 311 N.C. 603 (1984) (no abuse of discretion in
denial of mistrial, as defendant was aware of statements that prosecution had failed to
disclose); State v. Aguilar-Ocampo, 219 N.C. App. 417 (2012) (defendant conceded
that he anticipated that State would offer expert testimony, although he could not
anticipate precise testimony).

e Prejudice to preparation for trial, including ability to investigate information, prepare
motions to suppress, obtain expert witnesses, subpoena witnesses, and engage in plea
bargaining. See State v. Williams, 362 N.C. 628 (2008) (photos destroyed by State
were material evidence favorable to defense, which defendant never possessed, could
not reproduce, and could not prove through testimony); State v. Warren Harden
Jones, 295 N.C. 345 (1978) (defendants failed to suggest how nondisclosure hindered
preparation for trial and failed to specify any items of evidence that they could have
excluded or rebutted more effectively had they learned of evidence before trial).

e Prejudice to presentation at trial, such as ability to question prospective jurors,
prepare opening argument and cross-examination, and determine whether the client
should testify. See State v. Pigott, 320 N.C. 96 (1987) (no abuse of discretion in
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denial of mistrial; court finds that prosecution’s failure to disclose discoverable
photographs did not lead defense counsel to commit to theory undermined by
photographs); State v. King, 311 N.C. 603 (1984) (no abuse of discretion in denial of
mistrial; no suggestion that defendant would not have testified had prosecution
disclosed prior conviction).

Practice note: In addition to citing the statutory basis for sanctions, be sure to
constitutionalize your request for sanctions for nondisclosure of evidence. Failure to do
so may constitute a waiver of constitutional claims. See State v. Castrejon, 179 N.C. App.
685 (2006).

Choice of sanction. The choice of sanction for a discovery violation is within the trial
court’s discretion and is rarely reversed. See State v. Jaaber, 176 N.C. App. 752 (2006)
(finding that statute does not require that trial court impose sanctions and leaves choice of
sanction, if any, in trial court’s discretion).

Probably the most common sanction is an order requiring disclosure of the evidence and
the granting of a recess or continuance. See, e.g., State v. Pender, 218 N.C. App. 233
(2012) (trial court did not abuse discretion in denying defendant’s request for mistrial for
State’s failure to disclose new information provided by codefendant to State; trial court’s
order, in which court instructed defense counsel to uncover discrepancies on cross-
examination and allowed defense recess thereafter to delve into matter, was permissible
remedy); State v. Remley, 201 N.C. App. 146 (2009) (trial court did not abuse discretion
in refusing to dismiss case or exclude evidence for State’s disclosure of incriminating
statement of defendant on second day of trial; granting of recess was adequate remedy
where court said it would consider any additional request other than dismissal or
exclusion of evidence and defendant did not request other sanction or remedy).

The failure of a trial court to grant a continuance may constitute an abuse of discretion
when the defendant requires additional time to respond to previously undisclosed
evidence. See State v. Cook, 362 N.C. 285, 295 (2008) (so holding but concluding that
denial of continuance was harmless beyond reasonable doubt because other evidence
against defendant was overwhelming); /n re A.M., 220 N.C. App. 136 (2012) (ordering
new trial for trial court’s failure to allow juvenile continuance; State disclosed new
witness, the only eyewitness to alleged arson, on day of adjudicatory hearing); see also
infra § 13.4A, Motion for Continuance (discussing constitutional basis for continuance).

Trial and appellate courts have imposed other, stiffer sanctions. They have imposed
sanctions specifically identified in the statute, such as exclusion of evidence, preclusion
of witness testimony, mistrial, and dismissal; and they have fashioned other sanctions to
remedy the prejudice caused by the violation and deter future violations. See, e.g., State v.
Canady, 355 N.C. 242, 253—-54 (2002) (ordering new trial for trial court’s failure to
exclude expert’s testimony or order retesting of evidence where State could not produce
underlying data from earlier test); State v. Mills, 332 N.C. 392 (1992) (trial court offered
defendant mistrial for State’s discovery violation); State v. Taylor, 311 N.C. 266 (1984)
(trial court prohibited State from introducing photographs and physical evidence it had
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failed to produce in discovery); State v. Barnes, 226 N.C. App. 318 (2013) (trial court
refused to exclude testimony for alleged untimely disclosure of State’s intent to use
expert but allowed defense counsel to meet privately with State’s expert for over an hour
before voir dire hearing); State v. Icard, 190 N.C. App. 76, 87 (2008) (trial court allowed
defendant right to final argument), aff’d in part and rev’d in part on other grounds, 363
N.C. 303 (2009); State v. Moncree, 188 N.C. App. 221 (2008) (finding that trial court
should have excluded testimony of State’s expert about identity of substance found in
defendant’s shoe where State failed to notify defendant of subject matter of expert’s
testimony; error not prejudicial); State v. James, 182 N.C. App. 698, 702 (2007) (trial
court excluded witness statement produced by State after discovery deadline set by trial
court); State v. Blankenship, 178 N.C. App. 351 (2006) (finding that trial court abused
discretion in failing to preclude expert witness not on State’s witness list from testifying);
State v. Banks, 125 N.C. App. 681 (1997) (as sanction for failure to preserve evidence,
trial court prohibited State from calling witness to testify about evidence, stripped
prosecution of two peremptory challenges, and allowed defendant right to final argument
before jury), aff’d per curiam, 347 N.C. 390 (1997); State v. Hall, 93 N.C. App. 236
(1989) (for belated disclosure of evidence, trial court ordered State’s witness to confer
with defense counsel and submit to questioning under oath before testifying); State v.
Adams, 67 N.C. App. 116 (1984) (trial court acted within discretion in dismissing charges
for prosecution’s failure to comply with court order requiring statutory discovery); see
also United States v. Bundy, 472 F.2d 1266 (D.C. Cir. 1972) (Levanthal, J., concurring)
(concurring opinion suggests that, as sanction for law-enforcement officer’s failure to
preserve notes, trial court could instruct jury that it was free to infer that missing evidence
would have been different from testimony at trial and would have been helpful to
defendant).

Mistrial or dismissal as sanction. Counsel may need to make additional arguments to
obtain a mistrial or dismissal for a discovery violation.

Some cases have applied the general mistrial standard to the granting of a mistrial as a
sanction for a discovery violation. See State v. Jaaber, 176 N.C. App. 752, 756 (2006)
(“mistrial is appropriate only when there are such serious improprieties as would make it
impossible to attain a fair and impartial verdict under the law” (citation omitted)); accord
State v. Pender, 218 N.C. App. 233 (2012).

Dismissal has been characterized as an extreme sanction, which should not be routinely
imposed and which requires findings detailing the prejudice warranting dismissal. State v.
Dorman, 225 N.C. App. 599 (2013) (reversing order dismissing charge as sanction for
State’s discovery violation because trial court did not explain prejudice to defendant that
warranted dismissal); State v. Allen, 222 N.C. App. 707 (2012) (noting that dismissal is
extreme sanction and reversing court’s order of dismissal in circumstances of case); State
v. Adams, 67 N.C. App. 116 (1984) (recognizing that dismissal is extreme sanction and
upholding dismissal; because prejudice was apparent, trial court’s failure to make
findings did not warrant reversal or remand).
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Personal sanctions. When determining whether to impose personal sanctions for
untimely disclosure of law enforcement and investigatory agencies’ files, the court must
presume that prosecuting attorneys and their staff acted in good faith if they made a
reasonably diligent inquiry of those agencies and disclosed the responsive materials. See
G.S. 15A-910(c).

Criminal penalties. In 2011, the General Assembly amended G.S. 15A-903 to impose
criminal penalties for the failure to comply with statutory disclosure requirements. G.S.
15A-903(d) provides that a person is guilty of a Class H felony if he or she willfully
omits or misrepresents evidence or information required to be disclosed under G.S. 15A-
903(a)(1), the provision requiring the State to disclose its complete files to the defense.
The same penalty applies to law enforcement and investigative agencies that fail to
disclose required information to the prosecutor’s office under G.S. 15A-903(c). A person
is guilty of a Class 1 misdemeanor if he or she willfully omits or misrepresents evidence
or information required to be disclosed under any other provision of G.S. 15A-903.

Sanctions for constitutional violations. A court has the discretion to impose sanctions
under G.S. 15A-910 for failure to disclose exculpatory evidence. See, e.g., State v. Silhan,
302 N.C. 223 (1981) (trial court had authority to grant recess under G.S. 15A-910 for
prosecution’s failure to disclose exculpatory evidence), abrogated in part on other
grounds by State v. Sanderson, 346 N.C. 669 (1997).

Stronger measures, including dismissal, may be necessary for constitutional violations.
See State v. Williams, 362 N.C. 628 (2008) (upholding dismissal of charge of felony
assault on government officer; destruction of evidence flagrantly violated defendant’s
constitutional rights and irreparably prejudiced preparation of defense under G.S. 15A-
954).

Preservation of record. If the trial court denies the requested sanctions for a discovery
violation, counsel should be sure to include the materials at issue in the record for a
potential appeal. See State v. Mitchell, 194 N.C. App. 705, 710 (2009) (because defendant
did not include any of discovery materials in record, court finds that it could not
determine prejudice by trial court’s denial of continuance for allegedly late disclosure by
State); see also State v. Hall, 187 N.C. App. 308 (2007) (in finding that materials were
not discoverable, trial court stated that it would place materials under seal for appellate
review, but materials were not made part of the record and court of appeals rejected
defendant’s argument for that reason alone).

Sanctions against defendant for discovery violation. See infra “Sanctions” in § 4.8A,
Procedures for Reciprocal Discovery.

K. Protective Orders
G.S. 15A-908(a) allows either party to apply to the court, by written motion, for a

protective order protecting information from disclosure for good cause. Generally,
the State is more likely than the defense to seek a protective order. See infra
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“Protective orders” in § 4.3E, Work Product and Other Exceptions. In some
circumstances, a defendant may want to consent to a protective order limiting the use
or dissemination of information as a condition of obtaining access to the information.
See infra “In camera review and alternatives” in § 4.6A, Evidence in Possession of
Third Parties.

L. Importance of Objection at Trial

If the State offers evidence at trial that was not produced in discovery, the defendant must
object and state the grounds for the objection to preserve the issue for appellate review.
See State v. Mack, 188 N.C. App. 365 (2008) (defendant cannot argue on appeal that trial
court abused its discretion in failing to sanction the State for discovery violation when
defense counsel did not properly object at trial to previously undisclosed evidence).

Practice note: The State has argued in some cases that if the defendant has moved before
trial for exclusion of evidence based on a discovery violation and the trial court denies
relief, the defendant must renew the objection when the evidence is offered at trial. State
v. Herrera, 195 N.C. App. 181 (2009) (assuming, arguendo, that objection requirement
applies but not ruling on argument), abrogation on other grounds recognized by State v.
Flaugher, 214 N.C. App. 370 (2011). Accordingly, counsel should always object at trial
when the State offers evidence that has been the subject of a pretrial motion to suppress
or exclude.
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