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Evidence Subject to Exclusion 14-3

Categories
Grounds for Exclusion

Warrants and lllegal Searches and Seizures 14-4
Generally

Search Warrants

Arrest Warrants

Search Incident to Arrest

Knock and Talk

Adequacy of Affidavit in Support of Probable Cause
“Fruits” of lllegal Search or Arrest

Invalid Consent

Attenuation

Nontestimonial Identification Orders

Breath and Blood Samples in Implied Consent Cases

lllegal Confessions or Admissions 14-16

Involuntary Confessions

Miranda Violations

Confessions in Violation of Sixth Amendment Right to
Counsel

Confession as Fruit of Illegal Arrest

Evidence Derived from lllegal Confession
Codefendant’s Confession

Recording of Statements

lllegal Identification Procedures 14-26

Pretrial Identification Procedures:
Constitutional and Statutory Requirements
Statutory Requirements for Lineups
Constitutional Requirements

Showups

In-Court Identification

Right to Counsel at Lineups
Nontestimonial Identification Procedures
DNA Samples at Time of Arrest
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14.5 Substantial Violations of Criminal Procedure Act 14-33

A. Required Showing
B. Case Summaries on “Substantial Violations”

14.6 Procedures Governing Suppression Motions 14-35
Timing of Motion

Renewal of Motion

Contents of Motion

Disposition of Motion

Conduct of Evidentiary Hearing

Required Findings

Appeal of Suppression Motions 14-43

State’s Interlocutory Right to Appeal
Appeal after Guilty Plea

Renewing Objection at Trial
Grounds for Appeal
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A motion to suppress illegally obtained evidence is one of the most effective weapons in a
criminal defense lawyer’s arsenal. Failing to file a motion to suppress when there are grounds to
do so may constitute ineffective assistance of counsel. See State v. Gerald, 227 N.C. App. 127
(2013) (counsel was ineffective by failing move to suppress evidence obtained by a “patently
unconstitutional seizure”); State v. Canty, 224 N.C. App. 514 (2012). There are multiple reasons
to file a suppression motion. In addition to suppressing evidence that is harmful to your client,
you may be able to:

e obtain detailed information at the suppression hearing from officers or other witnesses who
might not otherwise be willing to talk to you;

e obtain impeachment material for use at trial in the form of sworn testimony of witnesses;

e provide your client and the prosecutor an opportunity to hear the evidence and get a more
realistic view of the case; and

e carn your client’s trust by demonstrating zealous advocacy.

Section 14.1 discusses basic types of evidence subject to exclusion and grounds for exclusion.
Sections 14.2 through 14.5 discuss in greater detail those categories of evidence. Section 14.6
discusses general procedures governing suppression motions, including content and timing
requirements and the scope of the right to an evidentiary hearing. Section 14.7 covers appeals
from suppression motions.

It is beyond the scope of this chapter to review exhaustively the law on all constitutional (or
statutory) violations that may result in the suppression of evidence. A fuller discussion of the law
on these issues may be found in WAYNE R. LAFAVE ET AL., CRIMINAL PROCEDURE (4th ed. 2015)
(hereinafter LAFAVE, CRIMINAL PROCEDURE) (a multi-volume set discussing Fifth and Sixth
Amendment issues, among other things); WAYNE R. LAFAVE, SEARCH AND SEIZURE: A TREATISE
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ON THE FOURTH AMENDMENT (5th ed. 2012) (hereinafter LAFAVE, SEARCH AND SEIZURE) (a
multi-volume set); and ROBERT L. FARB, ARREST, SEARCH, AND INVESTIGATION IN NORTH
CAROLINA (UNC School of Government, 5th ed. 2016) (hereinafter FARB).

This chapter also does not review other constitutional and evidentiary grounds for challenging
the admission of evidence, as when the State offers testimonial out-of-court statements in
violation of the Confrontation Clause or improper opinion testimony about the identity of a
controlled substance without a confirmatory lab test. While such grounds may warrant exclusion
of evidence by a motion in limine before trial or objection during trial, they do not involve the
suppression of illegally obtained evidence in the sense discussed in this chapter.

For discussion of issues involved with warrantless stops and searches, including reasonable

suspicion to stop, grounds to frisk, and numerous other issues in that context, see infra Ch. 15,
Stops and Warrantless Searches.
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