Chapter 1
Obligations of Defense Counsel
1.1 Purpose of Manual
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1.2 Obligations of Defense Counsel
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A.
B.
C.
D.
E.
F.

The U.S. Supreme Court Decides Padilla v. Kentucky
North Carolina Follows Padilla in State v. Nkiam
Impact on Duty to Advise Clients
Impact on Duty to Negotiate
Relevance of Practice Standards
Severity of Immigration Consequences

1.3 How to Meet Your Obligations
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A. Identify Your Client’s Citizenship and Immigration Status
B. Investigate Your Client’s Criminal History
C. Analyze the Immigration Consequences of the Charged Offenses
and Plea Offers and Advise Your Client
D. Ascertain Your Client’s Goals in the Case and Defend the Case
According to the Client’s Priorities
E. Other Information

1.4 Important Terminology Used in this Manual
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A. Noncitizen
B. Removal
C. Conviction (for immigration purposes)
D. Immigration and Nationality Act
E. Department of Homeland Security
F. Immigration Court
___________________________________________________________________

Neil is a 24-year old lawful permanent resident of the United States. Born in Pakistan, Neil came
to the U.S. when he was 6 years old, but he has not yet become a U.S. citizen. His mother, father,
two sisters, brother, and several cousins all live in the U.S. Neil is a graduate of community
college and employed as an auto mechanic. After being taunted with racial slurs and threatened
by some former customers, Neil purchases a gun for his safety. One night as he is driving home
from work, Neil is stopped by a police officer for reckless driving—for passing a car in a no pass
zone with the vehicle lights cut off. The officer searches Neil’s car and finds the gun Neil
recently purchased. Neil is charged with reckless driving and carrying a concealed gun. The
prosecutor will dismiss the charge of reckless driving if Neil pleads guilty to the gun charge.
Neil’s attorney tells him that a reckless driving conviction could result in a suspension of his
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driver’s license, which he needs to be able to drive to and from work, but not about the
immigration consequences of the concealed weapon charge. Neil takes the deal. A few years
later, Neil decides to become a citizen. After filing his citizenship application, Neil is notified by
immigration officials that deportation proceedings are being initiated against him for a
conviction of a firearm offense. His criminal lawyer was unaware that a misdemeanor firearm
offense could lead to Neil’s deportation and did not discuss these consequences with him. Had
Neil negotiated a plea to the reckless driving offense rather than the carrying a concealed gun
charge, or had he gone to trial and been acquitted, he would not be facing deportation today. He
also might have succeeded in his application to become a U.S. citizen.
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